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given the weight of attorneys’ and
ex p e r t s ’ fees in complex construc-
tion cases, the economics of me-
diation and settlement often out-
weigh taking a claim to trial.

This is particularly true in con-
struction cases with multiple
questions of facts, requiring the
parties to weigh the risk that a
jury or the judge will answer
those questions of fact in favor of
the opposing parties.

For smaller construction dis-
putes, mediation is even more
practical. Although there may be
fewer parties involved with a
smaller project, each status con-
ference, deposition or other legal
expense consumes a larger per-
centage of the anticipated value of
a claim or defense than compared
to larger disputes.

Even if the plaintiff prevails on
its entire claim at trial, or the
defendants obtain a defense ver-
dict, the amount of money re-
covered or saved through defense
may be dwarfed by the attorney

fees and litigation costs, let alone
the time and inconvenience that a
party suffers by going through
trial.

In addition to the financial con-
siderations, lawyers should also
consider the “s o f t” costs that their
clients incur through litigation.
For project owners, the real estate
may be encumbered with a lien
until resolution of the dispute,
thus impeding any potential sale.

General contractors, architects
and engineers may have to ex-
pend significant time searching
and reviewing the project file for
relevant documents to respond to
discovery. And subcontractors
and material suppliers may also
suffer further opportunity cost by
not having at least some of the
payment received.

Regardless, all parties must
continue to keep the project and
any disputed payments on their
balance sheet and will need to
spend valuable time preparing for
trial.

The timing of mediation can al-
so be used strategically to benefit
all parties. If the claim is rela-
tively minor, and liability relatively
clear, the parties may consider
mediating the dispute before a
lawsuit is filed.

If the claim is more contentious,
with more money at issue, filing
the lawsuit can give all of the
parties an incentive to participate
in the mediation process, knowing
that the litigation expenses begin
to run if the mediation is unsuc-
ce s s f u l .

The parties may not want to
mediate until after initial written
discovery is completed to better
evaluate the opposing parties’
claims and defenses. If the parties
to a lawsuit have solidified their
positions and are unwilling to con-
sider mediation, many circuit
courts, including the Cook County
Circuit Court, have mandatory
mediation programs allowing a
judge to order the case to me-
diation. See Circuit Court of Cook
County Local Rules Part 20 and
Part 21. These programs require
parties to mediate in good faith,
but do not require the parties to
reach an agreement.

Although as attorneys we find
the adversarial process of litiga-
tion challenging and strive to
prove that our clients “are right,”
we must also consider the costs
our clients incur in litigation. By
recommending and facilitating
mediation, and vigorously repre-
senting clients during the medi-
ation process, attorneys can pro-
vide an outcome that benefits
their clients and themselves sig-
nificantly better than trial.

Mediation offers plenty of benefits
over construction litigation

As all construction
lawyers know, con-
struction projects reg-
ularly result in some
sort of dispute: pay-

ment claims, defects in the design
or construction of the work or
even personal injuries that occur
on the job.

Construction claimants then
must choose the appropriate dis-
pute resolution process to pursue
their claims. While certain fac-
tors such as statute of limita-
tions, mandatory arbitration
clauses or jurisdiction require-
ments like the Illinois Court of
Claims Act dictate when and
where a claimant must file its
claim, at some point construction
litigants should evaluate whether
to retain a third-party neutral to
mediate the case.

Although a successful mediation
and settlement inherently re-
quires the parties to compromise
and move from their positions, the
efficiency of mediation offers win-
win opportunity for all parties and
their attorneys, especially com-
pared to the alternative of pur-
suing a claim all the way through
trial.

Some of the biggest problems
with litigating a construction
case in state or federal court are
the risks, cost and time of pro-
ceeding through discovery and
trial. Because of these concerns,
industry-specific form contracts
require mediation as a precon-
dition to litigation.

For example, Section 15.3.1 of
the AIA A201-2017 General Con-
ditions of Contract for Construc-
tion requires “[c]laims, disputes
or other matters in controversy
arising out of or related to the
[c]ontract … shall be subject to
mediation as a condition prece-
dent to binding dispute resolu-
t i o n .” Although form contracts
are often modified, the preference
for mediation and concern for lit-
igation costs should not be dis-
re ga rd e d .

For large construction projects,
multiple parties are usually in-
volved, including the owner, de-
sign and engineering profession-
als, general contractor, possibly a
construction manager or owner’s

representative, material suppliers
and lower tier trade contractors.

Many of the parties will not
have contractual privity with the
other parties on the project, but
will rely on those parties to timely
perform their work or contractual
duties, including payment to other
parties. When a complaint is filed,
it may take an entire year of lit-
igation simply to get all the par-
ties served and responsive plead-
ings filed.

For both defect and payment
claims, the parties’ p e r fo r m a n ce
or breach of contract will be at
issue. It may be unclear if the
cause of any defect arose from
faulty construction, negligent de-
sign or surveying or defective ma-
terial. Oral and written discovery
for such claims can be time con-
suming and the claims may re-
quire experts to prove liability, all
of which is expensive and can
drain a party’s resources and lead
to client frustrations often times
directed to their own attorneys.

An attorney’s nightmare is to
win the case at trial but lose an
angry client after the fees are
billed.

Mediation benefits all parties in
any size construction dispute, ei-
ther before or after completion,
by reaching a final resolution
quickly and preserving the par-
ties’ resources. In exchange, the
parties must concede some of
their claims and defenses. Still,
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