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Department of Labor Changes Course on Opinion Letters

The United States Department of Labor (DOL), through the Wage and Hour Division (WHD), has, in
the past, issued several different forms of guidance on the laws it administers. The WHD publishes
this guidance in the form of Opinion Letters, Ruling Letters, Administrator Interpretations, and Field
Assistance Bulletins. For practitioners, these guidance documents provide useful insight into the
DOL’s “mindset” on specific issues.

The type of guidance issued by the WHD has changed over the years and through various
administrations. During the Obama Administration, the DOL issued Administrator Interpretations,
which provided general guidance on the Fair Labor Standards Act of 1938 (FLSA), ch. 676, 52 Stat.
1060. Prior to the Obama Administration, the WHD issued guidance through Opinion Letters, which
are narrow responses to fact-specific inquiries from the public. In June 2017, the DOL announced
the return to Opinion Letters.

The WHD has issued a statement on its website explaining its current stance on guidance
documents. In particular, the WHD states that an interpretation or ruling issued by the
Administrator interpreting these federal laws is an “official ruling or interpretation” of the WHD for
purposes of the federal Portal-to-Portal Act of 1947, ch. 52, 61 Stat. 84, and may provide
employers with a good-faith reliance defense for actions that may otherwise violate these laws.
(The Portal-to-Portal Act allows employers an affirmative defense for taking actions in reliance on
WHD rulings and interpretations. Recent court decisions emphasize that employers must make
good-faith efforts to comply with the rulings and interpretations if they want to avail themselves of
the affirmative defense, including ensuring that the factual scenarios are in fact similar.) That being
said, the WHD explained that it may withdraw or revise its guidance in accordance with changes to
the relevant law or in response to court decisions, and therefore cautioned employers against
relying on interpretations or rulings without first checking for revisions.

The WHD further explained how the vacancy in its Administrator position will affect the validity of its
guidance documents, which is particularly relevant as the WHD is currently without an
Administrator. The WHD explained that “in the event” of a vacancy in the Administrator’s position, a
ruling or interpretation signed by the following individuals is authoritative and constitutes an official
ruling of the WHD: the Acting Administrator; the Deputy Administrator; and the Deputy
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Administrator for Program Operations. If any other government official signs the ruling or
interpretation, the ruling or interpretation does not qualify under the Portal-to-Portal Act, but does
constitute an “official statement of WHD policy.” These “other” interpretations and rulings are
marked with an “NA” following the ruling or interpretation number.

In January 2018, the WHD’s Acting Administrator reissued 17 Opinion Letters that were previously
withdrawn. (The DOL has withdrawn two of the Administrator Interpretations issued under the
Obama Administration, which addressed the issues of joint employment and independent
contractors.) The majority of the reissued Opinion Letters were initially issued in 2009 under the
Bush Administration, and later withdrawn under the Obama Administration. These reissued Opinion
Letters address a variety of topics, including:

whether “on-call” hours of ambulance personnel qualify as “hours worked” under the FLSA;

whether an employer can take full day salary deductions from employees who are absent without
running afoul of the definition of “salary basis”;

whether certain bonuses can be excluded from an employee’s “regular rate” of pay; and

whether certain positions qualify for overtime exemptions.

The reissued Opinion Letters can be found at www.dol.gov/whd/opinion/flsa.htm [3].

The WHD’s guidance documents, whether in the form of Opinion Letters or Administrator
Interpretations, offer valuable guidance and insight for practitioners. However, in light of the WHD’s
announcement, practitioners and employers alike need to carefully review any guidance they wish
to rely on to ensure it is both current and may qualify as an affirmative defense under the Portal-to-
Portal Act.
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